
Asset and share purchases

A company may seek to develop its business in 
many different ways.  One of these is to expand 
through acquisitions.

There are two methods of acquiring a business.  
The first is to buy the shares of the company that 
owns the business.  The second is to buy the 
assets which comprise the business, sometimes 
together with certain liabilities of the target 
business.

There are a number of significant differences 
between these two methods.  If the share 
purchase method is used, the buyer will acquire 
the target company together with all its assets, 
liabilities and obligations (including liabilities and 
obligations of which the buyer may not be aware).  
If the asset purchase method is used, only those 
specific assets (and liabilities) which the buyer 
agrees to obtain are acquired.  Conversely, in a 
share purchase, it is much less likely that any 
third party consents will be necessary to perfect 
the transfer of the business.

The most significant commercial difference 
between the two transaction structures is in the 
nature of what the buyer acquires.  In a share 
purchase, the buyer acquires a company owning 
a business and running it as a going concern.  
However, in an asset purchase, most of the 
contracts of the seller’s business will not pass 
automatically to the buyer.  Which approach 
the buyer favours will depend on its strategy for 
running the new business in future.  In addition, 
the parties’ respective tax liabilities will play an 
important role in deciding the best structure for 
the transaction.

Preparing for the sale

In order to maintain control of the sale process, 
the seller should prepare for the sale as 
thoroughly as possible.  The seller should identify 
its objectives for the transaction and plan to 
achieve them.  One key issue for the seller is to 
decide how to market the target business.  The 
seller may already be aware of potential buyers.  
Alternatively, professional advisers can help to 
find a suitable match.

The seller can undertake a number of activities 
to prepare the business for sale, including:

• Reorganising its group pre-sale by transferring 
assets between group members.  One approach, 
in the case of an asset purchase, is to hive down 
those assets which are intended to be sold to a 
newly incorporated subsidiary.
• Identifying and considering how to deal with 
assets which are shared by different business 
within the seller’s group (e.g. intellectual property 
and employees).
• Anticipate what a buyer may require during its 
due diligence exercise and preparing accordingly.  
This will include leases, accounts, licences and 
key contracts for example.

Preliminary agreements

Before the parties to a sale and purchase begin 
to negotiate the main agreement, it is often worth 
considering entering one or more preliminary 
agreements.  These may include:

• Confidentiality Agreement.  As the transaction 
will involve the buyer having extensive access 
to the seller’s confidential information before an 
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agreement is reached, the seller will often want to 
ensure that this information is kept confidential.
• Exclusivity Agreement.  Because the buyer 
will have to invest time and money in the run up 
to the transaction, it will often try to prevent the 
seller from negotiating with other parties at the 
same time.  An exclusivity agreement effectively 
deals with the threat of “gazumping”.
• Heads of Terms.  The parties may find it useful 
to record the key aspects of the deal before 
making them legally binding.  The heads of terms 
may also include confidentiality and exclusivity 
provisions.

Due diligence

After the preliminary agreements have been 
concluded, the buyer will commence its due 
diligence exercise.  This process enables the 
buyer to gather as much information as possible 
about the business that it is intending to buy, 
including the financial, legal and commercial 
status of the target.  Such information may 
relate to the ownership of the business, the 
land, equipment, stock and other assets as well 
as contractual burdens and benefits, goodwill, 
intellectual property rights and so on.  In a 
share purchase, the buyer assumes a greater 
risk and so the due diligence exercise will often 
be considerably more detailed than in an asset 
purchase.

Most arms’ length transactions will include 
full warranties given by the seller relating to 
the business.  These warranties will give the 
buyer some comfort if a problem arises after 
completion.  However, it is always preferable for 
a buyer to uncover serious problems before the 
transaction completes in order to negotiate an 
appropriate price reduction or, in a worst case 
scenario, pull out of the acquisition.

Documenting the transaction

Asset/Share Purchase Agreement

Once the due diligence exercise is underway, 
the parties will then begin to negotiate the terms 
of the main purchase agreement.  This is the 
key document for transferring ownership of the 
shares, business or assets to the buyer.

Disclosure Letter

As mentioned above, the seller will usually give 
warranties in the purchase agreement relating 
to the business.  The seller may qualify the 
warranties in the disclosure letter.  The disclosure 
letter is usually comprised of general disclosures 
(relating to matters which are on public record) 
and specific disclosures (relating to specific 
issues arising from the warranties).

Ancillary Documents

The transaction will usually necessarily include 
several other documents.  These may include 
board minutes of the parties, lock-in deeds, 
new service agreements/employment contracts 
or letters of resignation from company officers, 
or, in the case of asset purchases, specific 
agreements to perfect the transfer of assets.

Completion

Once the parties have signed the main agreement, 
the buyer will have a number of considerations.  
These include staying on top of the warranty 
provisions (and any restrictive covenants given 
by the seller) in the agreement to ensure that any 
claims are made as and when necessary.  The 
buyer may also need to consider its liability for 
stamp duty and/or SDLT as well as other post-
completion administrative matters.

        
Stone Rowe Brewer’s company & commercial 
department advises clients at all stages of 
the transaction, from deciding how best to 
structure the deal to negotiating transaction 
documents and finally to completion and 
post-completion matters. 

If you have any queries in relation to the 
above or any related matter, please contact 
John Andrews (j.andrews@srb.co.uk) or 
Tim Lucas (t.lucas@srb.co.uk) for further 
information. 


