
When a marriage or relationship breaks up, you 
have plenty on your mind. What would happen if 
you died is probably something you don’t want 
to think about, but a few minutes’ attention now 
could save more heartache later on.

“I’m not divorced, but I’ve left my husband.” 
“My wife walked out on me.”

These are very difficult situations. You are still 
legally married, however bad your relationship. 
A separation has no effect on a Will - so your 
husband or wife could still inherit under your 
Will, no matter how long you have been apart. 
If you had no Will, he or she would still inherit 
from you under the Intestacy Rules. The Rules 
say that if someone dies - let us say they were 
married with children - and what they leave (his 
or her “estate”) is worth less than £125,000, the 
husband or wife takes everything, including the 
deceased’s personal possessions. 

If the estate is worth more than that, the spouse 
gets £125,000 (and the personal possessions) 
and shares anything over £125,000 with the 
children. If there are no children, the spouse 
takes the first £200,000 of the estate and will 
share anything over that with the deceased’s 
parents or brothers and sisters or their children.

If you started another relationship after parting 
from your spouse, you may want to think 
about making a Will providing for your new 
responsibilities. A partner to whom you are not 
married cannot inherit from you unless you make 
a Will providing for him or her, and they may have 
to go to court to get provision from your estate.

Concerning children, your own children can 
always inherit from you, but stepchildren and 
an unmarried partner’s children can only inherit 

from you if you adopt them, if you make a Will 
mentioning them or there is a determination by 
the Court in an Application under Inheritance 
(Provision for Family and Dependants) Act 1975.
“I’m divorced - suppose I get run over tomorrow?”
If you have received the final papers (your Decree 
Absolute) financial matters have probably been 
settled between you and your former spouse. 
You may feel you now have very little money 
left to leave but, particularly if you have children, 
matters can still be complicated.

EFFECT OF JUDICIAL SEPARATION

If you are “Judicially Separated” which is an 
Order of the Court rather than living apart or a 
Separation Agreement, this has an effect on your 
Will and the Intestacy Rules.

If you are judicially separated and die intestate, 
with no Will, then provided you are still separated 
the assets of the deceased will be distributed as 
through the other spouse had already died. S.17 
and S.18 Matrimonial Causes Act 1973.

If a judicially separated spouse dies and they 
have a Will, the judicial separation does not 
affect the provision under the Will. It is important 
to make a new Will

EFFECT OF DIVORCE

If you have made a Will before your divorce 
your Will is still valid, but this creates a number 
of problems. Many married couples appoint 
each other as executor and leave their estates 
to each other, either alone or to share with the 
children. Divorce cancels the former spouse’s 
appointment as executor and all gifts to him or 
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her in the Will, although other gifts remain valid. 
If the spouse was given the larger part of the 
estate, this means that, after divorce, there is 
no one to inherit this property and the Intestacy 
Rules will apply. So a divorced person with 
children would find that his or her estate would 
go to their children. However, should that person 
and his or her children die together - say in a car 
crash - the estate would go to the children’s next 
of kin - probably the former spouse. This may or 
may not be what you would wish.

If you do not have children, your parents or 
brothers or sisters could be given your property. 
This may suit you, but if you have a new partner, 
and perhaps a new family, they may not be 
properly provided for. So it is important to make 
an up-to- date Will providing for your changed 
circumstances.

APPOINTING A TESTAMENTARY GUARDIAN

If you have separated or divorced it may be 
particularly important for you to appoint a 
Guardian. It is essential for all parents to ensure 
that there is someone to take care of their 
children in their place. Usually the appointment 
of a Guardian will not take effect where there is 
a surviving parent, but where, following divorce 
proceedings, a Residence Order has been made 
in favour of the parent appointing the Guardian, 
the appointment will take effect on that parent’s 
death.

EFFECT OF RE-MARRIAGE

If you make a Will and then marry, the Will is 
revoked by the marriage unless you have made 
a Will in Contemplation of that marriage.
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IS THERE ANY OTHER REASON TO  
MAKE A WILL?

There are plenty of reasons, apart from providing 
for your responsibilities, why you should have a 
Will.

• You can appoint executors to take charge of   
your affairs.
• You can give executors special rights and 
powers to work more efficiently and
economically.
• You can leave a gift to charity.
• You can leave a keepsake to a friend.
• You may be able to save tax.
• You will get unbiased independent advice from 
your solicitor.
• You may appoint a Guardian
So add another item to the list of things to be 
done and do it as soon as possible.
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